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ENGRCSSED SENATE Bl LL 5566

State of WAshi ngton 62nd Legi sl ature 2011 Regul ar Session
By Senator Kohl-Welles; by request of Governor Gregoire

Read first tinme 01/31/11. Referred to Commttee on Labor, Commerce &
Consunmer Protection.

AN ACT Relating to workers' conpensation reform through
aut hori zation of voluntary settlenents, creation of a return to work
subsi dy program and authorization of a study of occupational disease;
reenacti ng and anendi ng RCW 51. 32. 090; addi ng new sections to chapter
51. 04 RCW and creating a new secti on.

BE | T ENACTED BY THE LEGQ SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. A new section is added to chapter 51.04 RCW
to read as foll ows:

(1)(a) Notw thstanding RCW51. 04. 060 or any other provision of this
title, beginning Septenber 1, 2011, the parties to an allowed claimfor
benefits may enter into a voluntary settlement agreenent as provided in
this section with respect to one or nore allowed clains for benefits
under this title. Al voluntary settlenent agreenents nust be approved
by the board of industrial insurance appeals. The voluntary settl enent
agreement nmay:

(1) Bind the parties with regard to any or all aspects of an
allowed claim including, but not I|imted to, nonetary paynent,
vocational services, and cl ai mcl osure;
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(i) Not subject any enployer who is not a signatory to the
agreenent to any responsibility or burden under any claim and

(iii1) Not be submtted to the board under subsection (2) or (3) of
this section wthin twelve weeks of the date of injury or disease
mani f estati on.

(b) For purposes of this section, "parties" neans:

(1) For a self-insured claim the worker and the enpl oyer; and

(1i) For a state fund claim the worker, the enployer, and the
depart nent.

(c) For state fund clainms, the departnment shall negotiate the
settlement wwth the worker. Any voluntary settlenent agreenent entered
into under this section nust be signed by the parties or their
representatives and nust clearly state that the parties understand and
agree to the terns of the voluntary settlenent agreenent. Unless one
of the parties revokes consent to the agreenent, as provided in
subsection (3) of this section, the voluntary settlenent agreenent
becones final and binding thirty days after approval of the agreenent
by the board of industrial insurance appeals.

(d) A voluntary settlenent agreenent that has becone final and
bi nding as provided in this section is binding on the departnent and on
all parties to the agreenent as to its terns and the injuries and
occupational diseases to which the voluntary settlenment applies. A
voluntary settl enment agreenent that has becone final and binding is not
subj ect to appeal.

(2)(a) If a worker is not represented by an attorney at the tine of
signing a voluntary settlenent agreenent, the parties nust forward a
copy of the signed settlenent agreenment to the board with a request for
a conference with a settlenent officer. Unl ess one of the parties
requests a later date, the settlenment officer nmust convene a conference
within fourteen days after receipt of the request for the limted
pur pose of receiving the voluntary settl enment agreenent of the parties,
explaining to the worker the benefits generally available under this
title, and explaining that a voluntary settl enent agreenent nmay alter
the benefits payable on a claim |In no event may a settlenent officer
render |egal advice to any party.

(b) Before approving the settlenent agreenent, the settlenment
officer shall ensure that the worker has an adequate understandi ng of
the settl enment proposal and its consequences to the worker.
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(c)(i) The settlenment officer nmay approve a settlenent agreenent
only if the officer finds that the settlenent is in the best interest
of the worker. \When determ ning whether the settlenent is in the best
interest of the worker, the settlenent officer shall consider the
follow ng factors, taken as a whole, with no individual factor being
determ nati ve:

(A) The nature and extent of the injuries and disabilities of the
wor ker ;

(B) The age and |ife expectancy of the injured worker;

(C \VWhether the injured worker has any health, disability, or
rel ated insurance;

(D) Any other benefits the injured worker is receiving or is
entitled to receive and the effect a settlenment agreenent m ght have on
t hose benefits;

(E) The marital status of the injured worker; and

(F) The nunber of dependents of the injured worker.

(1i) Wthin seven days after the conference, the settlenent officer
shall issue an order allowing or rejecting the voluntary settlenent
agreenent. There is no appeal fromthe settlenent officer's decision.

(d) If the settlenment officer issues an order allowng the
voluntary settlenment agreenent, the order nust be submtted to the
boar d.

(3) If a worker is represented by an attorney at the time of
signing a voluntary settlenent agreenent, the parties may submt the
agreenent directly to the board without the conference described in
this section.

(4) Upon receiving the voluntary settlenment agreenent, the board
shall approve the agreenent within thirty working days of receipt
unless it finds that the parties have not entered into the agreenent
knowi ngly and willingly. |If the board approves the agreenent, it shal
provi de notice to the departnment of the binding terns of the agreenent
and provide for placenent of the agreenent in the applicable claim
files.

(5 A party nmay revoke consent to the voluntary settlenment
agreenent by providing witten notice to the other parties and the
board within thirty days after the date the agreenent is approved by
t he board.
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(6) To the extent the worker is found to be entitled to tenporary
total disability or permanent total disability benefits while a
voluntary settlenent agreenent is being negotiated, or during the
revocation period of an agreenent, the benefits nust be paid until the
agreenent becones final.

(7) When future liability for nedical benefits is released or
otherwi se relinquished in a settlement agreenment under this section,
any nonetary conpensation for nedical benefits nust be dispensed
pursuant to a schedule of paynents as established in the settlenent
agreenent. The schedul e of paynents nust be reasonably calculated to
provide the injured worker wth periodic paynents throughout the
expected tinme during which the worker will need nedical treatnent.

(8) Aclaimclosed pursuant to a voluntary settl enent agreenent can
be reopened only upon a showi ng of worsening of the related nedica
conditions under RCW 51.32.160 for nedical treatnment only. Further
tenporary total, tenporary partial, pernmanent partial, or permanent
total benefits are not payable under the sane claim for which a
voluntary settl ement has been approved by the board.

NEW SECTION. Sec. 2. A new section is added to chapter 51.04 RCW
to read as foll ows:

(1) In calendar years 2016, 2021, and 2026, the departnent shal
contract for an independent study of voluntary settlenent agreenents
approved by the board under this section. The study nust be perfornmed
by a researcher that has experience in workers' conpensation systens.
When sel ecting the i ndependent researcher, the departnent shall consult
with the workers' conpensation advisory conmttee. The study nust
evaluate the quality and effectiveness of settlenment agreenents of
state fund and self-insured clains, provide information on the inpact
of settlenment agreenents to the state fund and to self-insured
enpl oyers, and eval uate the outcones of workers who have settled their
claims. The study nust be submtted to the appropriate commttees of
the | egislature.

(2) The departnment shall contract with an independent entity with
research experience in workers' conpensation systens nationwide to
study the nature, incidence, and cost of occupational disease clains in
the Washington workers' conpensation system When selecting the
i ndependent researcher the departnent shall consult wth the workers
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conpensati on advisory conmttee. The study shall include, but not be
limted to, an examnation of the frequency and severity of
occupational disease clainms for state fund and self-insured enpl oyers,
both currently and with respect to historical trends; the inpact of
occupational disease clains on long-termdisability and pension trends;
consideration of the statutory definition of occupational disease, and
interpretation of it by courts, the board, and the departnent, how it
conpares to definitions in other states' systens and whet her as applied
it clearly delineates conditions caused by occupational exposures and
t hose caused by nonoccupati onal exposures; consideration of the statute
of limtation for filing occupational disease clains, and its
interpretation by courts, and whether as applied it functions as an
appropriate limtation on the filing of state clains; issues related to
the apportionnment of occupational diseases between workers and
enpl oyers; and a conparison of other states and their definitions of
occupational disease. The study nust be submtted to the appropriate
committees of the |legislature by Septenber 1, 2012.

(3) The departnent shall contract for an independent study of the
return to work provisions under RCW 51.32.090. The study nust be
performed by a researcher that has experience in workers' conpensation
systens. \Wen selecting the independent researcher, the departnent
shall consult with the workers' conpensation advisory conmttee. The
study nust evaluate the quality and effectiveness of the return to work
program and whether the programis being utilized by enployers, and
eval uate the outcones of workers participating in the program The
study nust be submtted to the appropriate committees of the
| egi sl ature by Decenber 2016.

NEW SECTION. Sec. 3. A new section is added to chapter 51.04 RCW
to read as foll ows:

The departnent nust maintain copies of all voluntary settlenent
agreenents entered into between the parties and devel op processes under
RCW 51.28.070 to furnish copies of such agreenments to any party
contenpl ating any subsequent voluntary settlenment agreenent with the
worker on any claim The departnent shall also furnish clains
hi stories that include all prior permanent disability awards received
by the worker on any clains by body part and category or percentage
rating, as applicable. Copies of such agreenents and clains histories
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shall be furnished within ten working days of a witten request. An
enpl oyer may not consider a prior settlenent agreenent or clains
hi story when maki ng a deci sion about hiring or the terns or conditions
of enpl oyment.

NEW SECTION. Sec. 4. A new section is added to chapter 51.04 RCW
to read as foll ows:

If a worker has received a prior award of, or entered into a
voluntary settlenment for, total or partial permanent disability
benefits, it shall be conclusively presuned that the medical condition
causing the prior permanent disability exists and is disabling at the
time of any subsequent industrial injury or occupational disease.
Except in the case of total permanent disability, the accunul ati on of
all permanent disability awards i ssued with respect to any one part of
the body in favor of the worker nmay not exceed one hundred percent over
the worker's lifetine. When entering into a voluntary settlenent
agreenent under this chapter, the departnent or self-insured enpl oyer
may exclude amounts paid to settle clains for prior portions of a
wor ker's permanent total or partial disability.

Sec. 5. RCWH51.32.090 and 2007 ¢ 284 s 3 and 2007 ¢ 190 s 1 are
each reenacted and anmended to read as foll ows:

(1) When the total disability is only tenporary, the schedul e of
paynments contained in RCW51.32.060 (1) and (2) shall apply, so |long as
the total disability continues.

(2) Any conpensation payabl e under this section for children not in
the custody of the injured worker as of the date of injury shall be
payabl e only to such person as actually is providing the support for
such child or children pursuant to the order of a court of record
provi di ng for support of such child or children.

(3)(a) As soon as recovery is so conplete that the present earning
power of the worker, at any kind of work, is restored to that existing
at the tine of the occurrence of the injury, the paynents shall cease.
I f and so long as the present earning power is only partially restored,
t he paynents shall

(1) For claims for injuries that occurred before May 7, 1993,
continue in the proportion which the new earning power shall bear to
the ol d; or
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(ii) For claims for injuries occurring on or after May 7, 1993
equal eighty percent of the actual difference between the worker's
present wages and earning power at the time of injury, but: (A The
total of these paynents and the worker's present wages nmay not exceed
one hundred fifty percent of the average nonthly wage in the state as
conputed under RCW 51.08.018; (B) the paynents nmay not exceed one
hundred percent of the entitlenment as conputed under subsection (1) of
this section; and (C) the paynents may not be |less than the worker
woul d have received if (a)(i) of this subsection had been applicable to
the worker's claim

(b) No conpensation shall be payable under this subsection (3)
unl ess the | oss of earning power shall exceed five percent.

(c) The prior closure of the claim or the receipt of permanent
partial disability benefits shall not affect the rate at which | oss of
earni ng power benefits are cal cul at ed upon reopeni ng the claim

(4)(a) ((Whenever)) The leqgislature finds that long-termdisability
and the cost of injuries is significantly reduced when injured workers
remain at work followng their injury. To encourage enployers at the
tinme of injury to provide light duty or transitional work for their
workers, wage_ subsidies_and_other incentives are_nade_ available to
enpl oyers insured with the departnent.

(b) The enpl oyer of injury ((regquests—that)) may provide light duty
or transitional work to a worker who is entitled to tenporary total
di sability under this chapter ((be—ecertifiedbyaphysiecianortiecensed
athranced —reghtstered—nurse—practttioner—as—able—to—perform-avat-table
work —ot-her —than—his—or —her —usual —work;) ). The enployer or the
departnent shall obtain from the physician or licensed advanced
regi stered nurse practitioner a statenent confirmng the light duty or
transitional work is consistent with the worker's nedical restrictions
related to the injury. This statenent should be obtained before the
start of the light duty or transitional work unless the worker has
already returned to work with the enployer of injury in which case the
statenent may be obtained followng the start date of the job. The
enpl oyer shall furnish to the physician or |icensed advanced regi stered
nurse practitioner, with a copy to the worker, a statenent describing
the work ((avattable)) with the enployer of injury in terns that wll
enabl e the physician or |icensed advanced regi stered nurse practitioner
to relate the physical activities of the job to the worker's
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disability. The physician or |licensed advanced registered nurse
practitioner shall ((t+henr—determne)) confirm whether the worker is
physically able to performthe work described. The worker's tenporary
total disability paynents shall ((eenrtinrde—untit—thewoerker—isreleased
by — s — o —her — phystetan — or — Hecensed — advanced — regtstered — purse
pract-toner—lor—the—work—and—begins—the—work—wth—the—employer—olb
Hjoy—F)) stop effective the date the Ilight duty or transitiona
job starts. Tenporary total disability paynents shall resume if the
work ((t+hereafter)) cones to an end before the worker's recovery is
sufficient in the judgnment of his or her physician or |icensed advanced
regi stered nurse practitioner to permt himor her toreturn to his or
her wusual job, or to perform other available work offered by the
enpl oyer of injury((;—t+he—worker—stenporary—total—disabitypayrents
shalH—be —resured)). Should the available work described, once
undertaken by the worker, inpede his or her recovery to the extent that
in the judgment of his or her physician or |icensed advanced regi stered
nurse practitioner he or she should not continue to work, the worker's
tenporary total disability paynents shall be resunmed when the worker
ceases such work at the direction of the physician or licensed advanced
reqgi stered nurse practitioner

((b)y)) (c) To_further encourage_ enployers_to_ maintain_the
enploynent _of their_injured workers, an_enployer insured wth_ the
departnent and that offers work to a worker pursuant to this subsection
(4) shall be eligible for_ reinbursenent of the injured worker's wages

for light duty or transitional work equal to fifty percent of the
basic, gross wages paid for that work, for a maxi num of sixty-six work
days within a consecutive twenty-four nonth period. In no event nay

the wage subsidies paid to an enployer _on a claimexceed ten thousand
dollars. Wage subsidies shall be calculated using the worker's basic
hourly wages_or basic salary, and no subsidy shall be paid for any
other form of conpensation_or_ paynent to_the worker such as_tips

conmm ssi ons, bonuses, board, housing, fuel, health care, dental care,

vision care, per diem reinbursenents for work-rel ated expenses, or any
ot her paynents. An enployer may not, under any circunstances, receive
a wage subsidy for a day in which the worker did not actually perform
any work, regardless of whether or not the enployer paid the worker
wages for that day.
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(d) If an enployer offers a worker work pursuant to this subsection
(4) and the worker nust be provided with training or instruction to be
qualified to performthe offered work, the enployer shall be eligible
for a reinbursenent fromthe departnent for any tuition, books, fees,
and_nmaterials required for_ that training or_instruction, up to_ a
maxi mum of one thousand dollars. Reinbursing an enployer for the costs
of such training or instruction does not constitute a determ nation by
the departnent that the worker is_eligible for_ vocational services
aut hori zed by RCW51.32. 095 and 51. 32. 099.

(e) If an enployer offers a worker work pursuant to this subsection
(4), and the enployer provides the worker with clothing that is
necessary to allowthe worker to performthe offered work, the enpl oyer
shall be eligible for reinbursenent for such clothing from the
departnent, up_ to_a_ nmaxinmum of four hundred_ dollars: PROVI DED
HONEVER, That an_enployer shall not receive_ reinbursenent for_ any
clothing it provided to the worker that it normally provides to its
wor kers. The clothing purchased for the worker shall becone the
worker's property once the work cones to an end.

(f) If an enployer offers a worker work pursuant to this subsection
(4) and the worker nust be provided with tools or equipnent to perform
the offered work, the enployer shall be eligible for a reinbursenent
fromthe departnent for such tools and equipnent and related costs as
determ ned by departnent rule, up to a nmaximum of two thousand five
hundred dollars. An enployer shall not be reinbursed for any tools or
equi pnent purchased prior to offering the work to the worker pursuant
to this subsection (4). An enployer shall not be reinbursed for any
tools or equipnent that it normally provides toits workers. The tools
and equi pnent shall be the property of the enpl oyer

(g) An enmployer may offer work to a worker pursuant to this
subsection (4) nore than once, but in no event nmay the enployer receive
wage subsidies for nore than sixty-six days of work in a consecutive
twenty-four nonth period under one claim An enployer nmay continue to
offer work pursuant to this subsection (4) after the worker has
perforned sixty-six days of work, but the enployer shall not be
eligible to receive wage subsidies for such work.

(h) An__enployer shall not receive_ any_ wage_ subsidies_ or
rei nbursenment of any expenses pursuant to this subsection (4) unless
the enpl oyer has conpleted_and submtted the reinbursenent request on
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fornms devel oped by the departnent, along with all related information
requi red by departnment rules. No wage subsidy or reinbursenent shal
be paid to an enployer who fails to submt a form for such paynent
within one year of the date the work was perfornmed. In no event shal
an_enpl oyer receive_wage_subsidy_ paynents_or_reinbursenents_ of any
expenses pursuant to this subsection (4) unless the worker's physician
or licensed advanced registered nurse practitioner has restricted him
or her fromperformng his or her usual work and the worker's physi ci an
or licensed advanced registered nurse practitioner has rel eased himor
her to performthe work offered.

(1) Paynments_ nmade_ under (b) through (g) of this subsection_are
subject to _penalties under RCW 51.32.240(5) in cases_where the funds
were obtained through willful m srepresentation.

(J) Once the worker returns to work under the terns of this
subsection (4), he or she shall not be assigned by the enpl oyer to work
ot her than the avail abl e work descri bed wi thout the ((werker—s—witten
consent—or—wthout—prior—reviewand)) approval ((by)) of the worker's
physician or |licensed advanced registered nurse practitioner. An
enployer who directs a clainmant to perform work other than_ that
approved by the attending physician and without the approval of the
worker's physician or _|icensed advanced registered nurse practitioner
shall not receive any wage subsidy or other reinbursenents for such
wor K.

((€e))) (k) If the worker returns to work under this subsection
(4), any enployee health and welfare benefits that the worker was
receiving at the tinme of injury shall continue or be resuned at the
| evel provided at the time of injury. Such benefits shall not be
continued or resuned if to do so is inconsistent wwth the terns of the
benefit program or wth the terns of the collective bargaining
agreenent currently in force.

((66))) () In the event of any dispute as to the validity of the
work offered or as to the worker's ability to perform the avail able
work offered by the enployer, the departnent shall nmake the fina
determ nation pursuant to an order that contains the notice required by
RCW 51.52. 060 and that is subject to appeal subject to RCOWN51.52. 050.

(5) An enployer's experience rating shall _not be affected by the
enpl oyer's request for or receipt of wage subsidies.
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(6) The departnment shall create a WAshi ngton stay-at-work account
whi ch shall be funded by assessnents of enployers insured through the
state fund for the costs of the paynents authorized by subsection (4)
of this section and for the cost of creating a reserve for anticipated
liabilities. Enployers may collect up to one-half the fund assessnent
fromworkers

(7) No worker shall receive conpensation for or during the day on
whi ch injury was received or the three days follow ng the sane, unless
his or her disability shall continue for a period of fourteen
consecutive cal endar days fromdate of injury: PROVIDED, That attenpts
to returnto work in the first fourteen days follow ng the injury shal
not serve to break the continuity of the period of disability if the
di sability continues fourteen days after the injury occurs.

((66))) (8) Should a worker suffer a tenporary total disability and
should his or her enployer at the tinme of the injury continue to pay
hi m or her the wages which he or she was earning at the tinme of such
injury, such injured worker shall not receive any paynment provided in
subsection (1) of this section during the period his or her enpl oyer
shall so pay such wages: PROVI DED, That holiday pay, vacation pay,
sick leave, or other simlar benefits shall not be deenmed to be
paynents by the enpl oyer for the purposes of this subsection.

((A)) (9) In no event shall the nonthly paynments provided in this
section:

(a) Exceed the applicable percentage of the average nonthly wage in
the state as conputed under the provisions of RCW51.08.018 as fol | ows:

AFTER PERCENTAGE
June 30, 1993 105%
June 30,1994 110%
June 30,1995 115%
June 30, 1996 120%

(b) For dates of injury or disease nmanifestation after July 1,
2008, be less than fifteen percent of the average nonthly wage in the
state as conputed under RCW 51.08.018 plus an additional ten dollars
per nonth if the worker is married and an additional ten dollars per
month for each child of the worker up to a maxi mum of five children

p. 11 ESB 5566



0 N O O A WDN PP

10

11
12
13
14

However, if the nonthly paynment conputed under this subsection ((£4))
(9)(b) is greater than one hundred percent of the wages of the worker
as determ ned under RCW 51.08.178, the nonthly paynent due to the
wor ker shall be equal to the greater of the nonthly wages of the worker
or the mnimumbenefit set forth in this section on June 30, 2008.

((8))) (10) If the supervisor of industrial insurance determ nes
that the worker is voluntarily retired and is no | onger attached to the
wor kf orce, benefits shall not be paid under this section.

NEW SECTION. Sec. 6. The departnent of |abor and industries may
adopt rules to inplement this act.

NEW SECTION. Sec. 7. If any provision of this act or its
application to any person or circunstance is held invalid, the
remai nder of the act or the application of the provision to other
persons or circunstances is not affected.

~-- END ---
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